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State sovereignty that could not be deployed by the na-
tional government absent an explicit grant in the Consti-
tution’s text. Indeed, that was the opinion of this Court at
the time. Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212
(1845). To anyone believing that the Federal government
needed a State’s consent to acquire property from an un-
willing private owner, a federal power to condemn the
State’s own property—Ilet alone to confer such power on a
private party for any purpose qualifying as a “public
use”—would have prompted a “shock of surprise” that
made the reaction to Chisolm v. Georgia look like a mod-
estly raised eyebrow.'*

President of the United States on the Subject of Internal Improve-
ments (May 4, 1822), in 2 A COMPILATION OF THE MESSAGES AND
PAPERS OF THE PRESIDENTS 713, 736737 (James D. Richardson ed.,
1897); see also Cong. Globe, 37th Cong., 2d Sess. 1889 (1862) (state-
ment of Rep. Thaddeus Stevens) (“I do not know that I share in the
doubt as to the constitutionality of the United States incorporating
companies to make railroads through the States; but I know that it is
entertained by a large number of people.”).

18 Tt was not until the Lincoln Administration—when survival of
the Union truly did hang in the balance; when Congress’s composition
had shifted significantly due to the withdrawal of Representatives
most protective of State sovereignty; and when the connection be-
tween eminent domain and emancipation of enslaved persons (a sub-
jeet that lurked beneath discussions of governmental power) had fi-
nally been severed—that a direct federal condemnation of private
land within a State first received Congress’s imprimatur. See Chris-
tian R. Burset, The Messy History of the Federal Eminent Domain
Power: A Response To William Baude, 4 Cal. L. Rev. Cir. 187, 203—
207 (2013). PennEast and its amiei cite no instance, and we are aware
of none, where those who disagreed with the long-prevailing view and
maintained that the Constitution did not bar federal direct Takings
within States further claimed that federal power extended to private
Takings of State-owned land.
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When this Court ultimately rejected the long-prevail-
ing de facto bright line—and held that federal condemna-
tions within States are not per se unconstitutional—it did
not, as PennEast would have it, decide the issue as if the
Court had found within the Constitution a previously un-
noticed “Eminent Domain Clause.” Rather, the Court ef-
fectively accepted that federal eminent domain could qual-
ify as a “minor power,” i.e., a permissible, unenumerated
“means” to carry into effect the powers explicitly named
and delegated under the Constitution. Kokl, 91 U.S. at
372. The Court held in Kokl that war and postal powers
meant that the power to decide whether the United States
could acquire property through condemnation was not, by
dint of constitutional silence, reserved to the State where
the property is located. Id. at 373. Soon after, this Court
similarly held that the Federal government’s acquisition
of private property for Commerce Clause purposes was

not a matter exclusively for State decision either. Chero-
kee Nation, 135 U.S. at 658."

For reasons already explained, however, these cases
do not support, but rather fatally undermine, PennEast’s
and the Solicitor General’s “Plan of the Convention.” They
establish that the powers States expressly surrendered in
the constitutional text—to regulate interstate commerce
and to deploy means that are “necessary and proper”—
entail the power to appropriate State-owned property and
even the power to authorize private suits to compel trans-
fer of private property. But it does not follow, as this

19 Notably, these decisions stopped short of holding that property
owned by a government and dedicated to public use was subject to the
same regime as private property, cf. United States v. Carmack, 329
U.S. 230, 243 n.13 (1946); let alone that private Takings of property
owned by States were per se constitutional.
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Court’s cases teach, that the expedient of authorizing pri-
vate suits against unconsenting States is a “proper” means
of effectuating those powers. See supra, at 23-24.%

II. CONGRESS DID NOT AND COULD NOT LIMIT
NEW JERSEY’S JURISDICTIONAL DEFENSES
TO CONDEMNATION SUITS

This Court directed the parties to brief the question
whether the Third Circuit properly exercised jurisdiction
over this case, given that the NGA confers “exclusive” ju-
risdiction on the court reviewing FERC’s order granting
a certificate “to affirm, modify, or set aside” that order. 15
U.S.C. § T17r(b). The parties agree that the Third Circuit
properly exercised jurisdiction. See Pet. Br. 47.

Even the Solicitor General, who injected the question
into this case in an invitation brief in this Court and urges
(Br. 34) that the Third Circuit’s judgment “be vacated on
jurisdictional grounds,” does not in fact argue that the
court of appeals lacked jurisdiction over this case, nor that
the courts below were prohibited from deciding whether
or not the Eleventh Amendment warrants dismissal. Ra-
ther, the Solicitor General contends that the Third Circuit
erred by deciding an issue—whether Section 7(h) author-
izes suits against States—that the Solicitor General main-
tains Congress directed may only be determined by the
D.C. Circuit, in the long-postponed (and currently-stayed)
Certificate review proceeding. That is the same proceed-
ing that PennEast and FERC steadfastly maintained
could not begin until long after these suits were filed, and
long after New Jersey was ordered by a federal court to

20 Regardless, PennEast’s argument that States can be subject to
private condemnation suits based on consent inherent in the “Plan of
the Convention” still does not address the fact that the NGA does not
unequivocally authorize those suits. See supra, at 22-38.
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show cause why its lands should not be immediately pos-
sessed by an out-of-state corporation. Compare Pet. App.
51-52 (reciting order of February 14, 2018) with Certified
Index to Record, NJDEP, supra, ECF No. 1756805 (vest-
ing D.C. Circuit with “exclusive” jurisdiction 252 days
later, on October 24, 2018). The Solicitor General is wrong.

1. The regime the Solicitor General attributes to Con-
gress divides and conquers the Eleventh Amendment by
empowering two federal courts to each decide only one of
two overlapping questions: “whether States can be sued
under this statute” and “whether unconsenting States can
be sued under this statute.” Stevens, 529 U.S. at 779. And
the one court where the State is sued cannot resolve the
first, “logically antecedent” question. /bid. Forcing States
to appear in one federal court is bad enough; forcing them
to appear in two federal courts (and then only if they also
appear twice before an independent federal agency) to
vindicate the Eleventh Amendment does not “accord[ ] the
States the respect owed them as members of the federa-
tion.” PRASA, 506 U.S. at 146. And forestalling resolution
of the issue whether a State can be sued in one court until
another court in a later case can decide it corrodes the
States’ “fundamental constitutional protection” against
nonconsensual private suits, whose “value” diminishes “as
litigation proceeds.” Id. at 145.*

Only a crystalline expression of congressional intent
could even plausibly establish such a regime. Cf. Webster

21In PRASA, this Court interpreted the “final decision” limitation
on appellate jurisdiction, 28 U.S.C. § 1291, to permit immediate ap-
peal by a State “on Eleventh Amendment grounds” under the collat-
eral-order doctrine. 506 U.S. at 145. A State that immediately appeals
an order denying immunity may argue both that Congress did not au-
thorize a suit and that it could not do so. See, e.g., Allen v. Cooper, 895
F.3d 337, 349-350 (4th Cir. 2018), aff'd, 140 S.Ct. 994 (2020).
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v. Doe, 486 U.S. 592, 603 (1988). Yet all the Solicitor Gen-
eral has is the word “exclusive.” 15 U.S.C. § 717r(b). Ex-
clusive means that proceedings for review of a FERC cer-
tificate order are concentrated in a single court of appeals,
and that filing the record with the court suspends FERC’s
jurisdiction to amend or rescind its order. It likely means
as well (or at least it follows from normal comity practices)
that a claim or defense asserted in other litigation cannot
rest on invalidity of a FERC order pending judicial re-
view. But none of that leaves a State bereft of a non-abro-
gation defense against a condemnation suit.

The NGA'’s reference to “exclusive” jurisdiction must
be understood in the context of Congress’s decision to cre-
ate a distinct cause of action before a federal district court
that need not await even completion of the administrative
process, let alone judicial review of its outcome. Plainly, a
condemnation suit cannot “affirm” a FERC order; it can-
not be filed in “the court of appeals” with exclusive juris-
diction to do that. 15 U.S.C. § 717r(b). Conversely, a suc-
cessful defense against a condemnation suit does not
“modify” or “set aside” a FERC order. Ibid. It may hinder
construction of a pipeline that is authorized (though not
required) by a FERC order. But the same can also be said
of an agency’s refusal to issue another requisite approval,
yet the NGA has a distinct “exclusive jurisdiction” provi-
sion for review of such a refusal, ¢d. § 717r(d)(1); and still
another “exclusive jurisdiction” provision for compelling
an agency to act on an application for a required approval,
wd. § T17r(d)(2). Quartering exclusive jurisdiction leaves it
not very exclusive.

Whatever the limits of the D.C. Circuit’s “exclusive”
review of FERC orders may be, that review cannot divest
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the Third Circuit of “jurisdiction to determine its own ju-
risdiction.” Brownback v. King, 141 S. Ct. 740, 750 (2021).
The court of appeals’ jurisdiction derived from the district
court’s jurisdiction, and the State argued that the district
court lacked jurisdiction. Both the State’s arguments—
that the NGA does not authorize suits against States, and
that the NGA cannot authorize suits against States—chal-
lenge the district court’s jurisdiction. For one thing, they
ask whether the federal judicial power encompasses these
suits—a classic question of subject-matter jurisdiction.
For another, Section 7(h) confers jurisdiction on a federal
court only if “the owner of the property to be condemned”
is susceptible to suit (and values the property at more than
$3,000). 15 U.S.C. § 717f(h). In this “unique context,”
Brownback, 141 S. Ct. at 749, the identity of the defendant
owner is an element of PennEast’s claim that bears on the
jurisdiction of the reviewing court.

2. That leaves the Solicitor General leaning on City of
Tacoma v. Taxpayers of Tacoma, 357 U.S. 320 (1958), but
to no avail. That case was “not a condemnation action,”
City of Tacoma v. Taxpayers of Tacoma, 307 P.2d 567, 573
(Wash. 1957), and raised no constitutional issue. Sover-
eign immunity was not at stake because the State partici-
pated “on motion made by [its] Attorney General.” City of
Tacoma, 357 U.S. at 331. And this Court’s holding rested
as much on bedrock issue-preclusion precepts as the text
of the pertinent judicial-review provision.

In City of Tacoma, a municipality sued State officials
in state court under state law “seeking a judgment declar-
ing valid a large issue of revenue bonds ... to finance the
construction of” a hydropower project for which FERC is-
sued the municipality a license under the FPA. 357 U.S.
at 329. Building the project necessitated inundating a fish
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